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1. The legal protection of free speech is less strong in England and Wales than it might seem.
With a few exceptions it is still a case of protection by silence: that is, threading one’s way through increasing numbers of restrictions, including, notably:

Public Order Act 1986, s.5

Malicious Communications Act 1998

Communications Act 2003, s.127

Prevention of Harassment Act 1997

Public Order Act 1986, Parts 3 and 3A.

But it’s not only statutory restrictions. Contractual restrictions can be important too: for example, in contracts of employment; so too regulatory and professional bodies’ rules.

2. Some (though not many) positive protections; for example: 
(a) Carve-outs from statutory prohibitions, such as the “dwelling exception” in the Public Order Act, ss.5(3)(b), 18(2), 29B(2)).

(b) Protection for particular kinds of speech: Public Order Act 1986, ss.29J, 29JA.

(c) Art.10 ECHR.

But these are all more limited than they might look.

3. Threats
(a) Weaponisation on occasion of prohibitions introduced for different purposes; e.g.  s.127 of the Communications Act (Olly Cromwell affair 2012
, Count Dankula affair 2019
, Kate Scottow affair 2018-2020
), and the Protection from Harassment Act (Susie Green and Posie Parker affair 2019
, Amy Dalla Mura affair 2020
). Also, arguably, Public Space Protection Orders under the Anti-social Behaviour, Crime and Policing Act 2014: Dulgheriu v Ealing [2019] EWCA Civ 1490 | [2020] 1 W.L.R. 609.

(b) Uncertainty (compare the Overd affair 2017
 with Amy Dalla Mura affair 2020).

(c) Chilling effect of police investigation short of prosecution (Caroline Farrow 2019
; Oxford stickers affair 2019
, Darren Grimes affair 2020
)

(d) Employment terms: Asda affair 2019
; Page v NHS Trust Development [2019] UEAT_0183_18_1906; Eton and the Knowland affair 2020
.

4. Opportunities
(a) Robust protection of free speech and correspondingly restrictive reading of offences: DPP v McConnell [2016] NI Mag 1; Overd affair 2017; Scottow affair 2018-2020.

(b) Miller v College of Policing [2020] EWHC 225 (Admin); [2020] 4 All E.R. 31; Phillimore affair 2020
.

(b) Reading down of employment clauses and professional rules: e.g. Smith v Trafford HT [2012] EWHC 3221 (Ch), [2013] I.R.L.R. 86; Beckwith v Solicitors Regulation Authority [2020] EWHC 3231 (Admin).

(c) Pushback against over-inclusive prohibitions: e.g. the Law Commission (CP 248 Harmful Online Communications: The Criminal Offences) on s.127 of the Communications Act, and the removal in 2013 of “insulting” from s.5 of the Public Order Act 1986.

5. Hate Speech Proposals (Law Commission CP 250, Hate crime laws).
Some good features in terms of tidying up the law, and retaining specific free speech protections. But there are a number of worrying features: 

(a) The creation of an offence of incitement to hatred against any protected group whatever the circumstances. Should it really be an offence for Pauline Harmange to publish a book like Moi les hommes, je les déteste in England?
(b) The extension of “likely to stir up” as the criterion, instead of intent, as regards all protected groups, and not simply racial groups. This could inhibit discussion, and also reporting. Compare the Grimes affair, 2020.
(c) The removal of the “dwelling defence”.
(d) The lack of any journalism protections, and inadequate protections for distributors of material.
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